»

HGFA HT FrAed
Office of the Commissioner
v SATE, 3 RS gAY
Central GST, Appeal Ahmedabad Comm1ssmnerate
TFEEY 979+, TSTEd ARY, HFAEIST HEACEG 3¢o0ty.

GST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
Phone: 079-26305065 Fax: 079-20305136
E-Mail : commrappl | -cexamdginic.in

Y

By Regd. Post

DIN NO. : 202111648W0000777C36

wrz J=aT/ File No. GAPPL/ADC/GSTP/2430/2021-APPEAL / HH%TDHHB \

e reer Hedr v AT

Order-In-Appeal No. and Date AHM-CGST-002-APP-JC-66/2021-22 and 30.11.2021

aTRa Rt T/ =ft TR TTasT, | Argeh Sl
Passed By Shri Mihir Rayka, Joint Commissioner (Appeals)

(%)

HATY &t et /

Date of issue 30.11.2021

(®)

Arising out of Order-in-Original No. ZA241220052994P dated 15.12.2020 issued by
Superintendent, Range-IV, Division-VII (S G Highway East), Ahmedabad North

. _..____E

M/s Momentos Foods Pvt. Ltd.

YAl T AT S AT S (GSTIN-24AALCM4206G 1ZP) |

Name and Address of the ,

Appeliant Address :- 3/E/1204, Shree Balaji Windpark, B/h Niram |
University, Tragad, Gandhinagar, Gujarat - 382481 i
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate ‘
authority in the following way.

Nationial Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section

109(5) of CGST Act, 2017.

(1)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other -
than as mentioned in para- {A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

——t—e -

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed agdmst
subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Y

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,

Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110 ¢
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against ;
within seven days of filing FORM GST APL-0S online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act., 2017
after paying —
(i) Full amount of Tax, [nterest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and ‘
(i1) (ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107{6) of CGST Act, !
2017, arising from the said order, in relation to which the appeal has been
filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the Stale
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(C)
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For elaborate, detailed and latest provisions relating to filing of appeal
authority, the appellant may refer to the website www.cbiec.gov.in.
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ORDER IN APPEAL -

Brief Facts of the Case :-
This appeal has been filed under Section 107 of the

Cenftral Goods and Services Tax Act, 2017 (hereinafter referred to
as | “the Act') by M/s. Mementos Foods Private Limited,
3/H/1204, Shree Balaji Windpark, B/h. Nirma University, Tragad
Road, Gandhinagar - 382481 (hereinafter referred to as "the
appellant”) against the Order No. ZA241220052994P dated
15]12.2020 (hereinafter referred to as "the impugned order") passed
by| the Superintendent, CGST, Range- 1V, Division-VII - S G
Highway East, Ahmedabad North (hereinafter referred to as "the
adjudicating authority/ Proper Officer").

2. Brief facts of the case are that the “Proper Officer” has
camcelled the GSTIN : 24AALCM4206G1ZP of M/s. Mementos Foods
Private Limited, 3/E/1204, Shree Balaji Windpark, B/h. Nirma
Unjiversity, Tragad Road, Gandhinagar - 382481 due to reason that

aslthe “appellant” has not filed GST Returns for a continuous period
of Imore than six months. As per ‘impugned order’ dated 15.12.2020
thé ‘Proper Officer’ has cancelled the GST registration with effect
frdm 01.12.2020. '

3 _ Being aggrieved with the ‘impugned order’ dated
15.12.2020, the “appellant” has filed the present appeal on

17.11.2021, i.e. after the delay of normal period prescribed under
Sdction 107(1) of CGST Act, 2017. The “appellant” has submitted
thht due to Covid-19 pandemic situation they were facing financia!l
hdrdship and thus failed to file GST Returns in time. The “appellant”
hds produced copy of GST Returns filing status. According to same
they have filed GST Returns upto November-2020 i.e. upto the date
of| cancellation of GST Registration. The appellant has further stated

through affidavit duly notarized that they will file all the returns
once their GST Registration get activated.

Personal Hearing :-
4, Personal Hearing in the matter was through virtual mode held
o 26.11.2021. Shri Utkarsh Desai, CA, appeared on behaif of




F. No. :GAPPL/ADC/GSTP/2430/2021-APPEAL

‘appellant’ as authorized representative. During P.H. he has reiterated the
submissions made tili date.

Discussion and Findings :-

5. I have gone through the facts of the case, written
submissions made by the ‘appellant’. I find that the main issue to be
decided in the instant case is (i) whether the appeal has been filed
within the prescribed time- limit and (ii) whether the appeal filed
against the order of cancellation of registration can be considered for
revocation/restoration of cancelled registration by the proper officer.

6. First of all, I would like to take up the issue of filing the
appéal and before deciding the issue of filing the appeal on merits, it
is imperative that the statutory provisions be gone through, which
are reproduced, below:
SECTION 107. Appeals to Appellate Authority. — (1) Any person
aggrieved by any decision or order passed under this Act or the State
Goods and Services Tax Act or the Union Territory Goods and Services
Tax Act by an adjudicating authority may appeal to such Appellate
Authority as may be prescribed within three months from the date on
which the said decision or order is communicated to such personn.

) R

(3) e
(4) The Appeliate Authority may, if he is satisfied that the appellant

was prevented by sufficient cause from presenting the appeal within
the aforesaid period of three months or six months, as the case may
be, allow it to be presented within a further period of one month.

7.1 I observed that in the instant case the appeal has been
filed by delay from the normal period prescribed under Section
107(1) of the CGST Act, 2017. I find that though the delay in filing
the appeai is condonable only for a further period of one month
provided that the appellant was prevented by sufficient cause from
presenting the appeal is shown and the delay of more than one
month is not condonable under the provisions of sub section (4) of
Section 107 of the Central Goods and Service Tax Act, 2017.

7.2 Further, in the above context, I find that { ' :
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Supreme Court has passed order on 23.09.2021 in matter of
Mis¢ellaneous Application No. 665 of 2021, in SMW(C) No. 3 of 2020.
The| reievant para No. 8 (I11) of said order is reproduced as under :

8. Therefore, we dispose of the M.A. No. 665 of 2021
with the following directions:-

II. In cases where the limitation would have expired

" during the period between 15.03.2020 till

02.10.2021, notwithstanding the actual balance
period of limitation remaining, all persons shall have
a limitation period of 90 days from 03.10.2021. In
the event the acmal balance period of limifation
remaining, with effect from 03.10.2021, is greater
than 90 days, that longer period shall apply.

In the present appeal, the “impugned order” is of 15.12.2020 so, the

notmal appeal period of three months was available upto
14)03.2021. Now, as per the Para 8(II) of the aforesaid order of
Hoh'ble Supreme Court the appellant became eligible to file appeal
within 90 days from 03.10.2021. Tt is pertinent to mention here that
thd appellant has filed the present appeal on 17.11.2021 that is to
say that appeal filed within 90 days from 03.10.2021.

7. "1 also find that the CBIC, New Delhi has issued Circular
No. 157/13/121-GST dated 20" July, 2021 and clarified as under:-

4(c):- Appeals by taxpayers/ tax authorities against any quasi-
judicial order:-Wherever any appeal is required to filed before Joint/
Additlonal Commissioner (Appeals), Commissioner (Appeals),
Appellate Authority for Advance Ruling, Tribunal and various courts
against any quasi-judicial order or where a proceeding for revision or
rectification of any order is required to be undertaken, the time line
for the same would stand extended as per the Hon’ble Supreme
Court’s order.

5. In other words, the extension of timelines granted by Hon'ble
Supreme Court vide its Order dated 27.04.2021 s applicable in
respect of any appeal which is required to be filed before Joint/
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Additional Commissioner (Appeals), Commissioner (
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Appellate Authority for Advance Ruling, Tribunal and various courts
against any quasi-judicial order or where proceeding for revision or
rectification of any order is required to be undertaken, and is not
applicable to any other proceedings under GST Laws.

7.4 In view of above and also looking into the Covid-19
pandemic situation in the instant matter, I am inclined to
condone the delay of filing of appeal. Therefore, I find that the
present appeal is filed within stipulated time limit.

Accordingly, I am proceeded to decide the case.

8. I have gone through the facts of the case and the written
submissions made by the appeliant. 1 find that the adjudicating
authority/proper officer has cancelled the registration with effect
from 01.12.2020 as the appellant failed to file GST Returns for a
continuous period of more than six months.

Further, I find that the provisions of revocation of
cancellation of registration when the same is cancelled by the
proper officer on suo moto basis are contained in Section 30 of the -
CGST Act, 2017 and Rule 23 of the CGST Rules, 2017. Therefore, I
find it pertinent to refer Section 30 and Rule 23 as under: -

SECTION 30. Revocation of cancellation of registration. — (1)
Subject to such conditions as may be prescribed, any registered
person, whose registration is cancelled by the proper officer on his own
motion, may apply to such officer for revocation of cancellation of the
registration in the prescribed manner within thirty days from the date
of service of the cancellation order :

[Provided that such period may, on sufficient cause being shown, and
for reasons to be recorded in writing, be extended, -

(a) by the Additional Commissioner or the Joint Commissioner, as the
case may be, for a period not exceeding thirty days;

(b) by the Commissioner, for a further period not exceeding thirty
days, beyond the period specified in clause (a).]

(2) The proper officer may, in such manner and within such period as

may be prescribed, by order, either revoke cancellation ‘
R f"{ T

registration or reject the application :
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Provided that the application for revocation of cancellation of
registration shall not be rejected unless the applicant has been given
an|opportunity of being heard.

(3

#

) The revocation of cancellation of registration under the State
Gdods and Services Tax Act or the Union Territory Goods and Services
Tax Act, as the case may be, shall be deemed to be a revocation of
capcellation of registration under this Act.

RYLE 23. Revocation of cancellation of registration. — (1) A
registered person, whose registration is cancelled by the proper officer
onl his own motion, may submit an application for revocation of

G

ncellation of registration, in FORM GST REG-21%*, to such proper
officer, within a period of thirty days from the date of the service of the
onder of cancellation of registration at the common portal, either
directly or through a Facilitation Centre notified by the Commissioner :
Ptovided that no application for revocation shall be filed, if the
registration has been cancelled for the failure of the registered person
ta furnish returns, unless such returns are furnished and any amount
diie as tax, in terms of such returns, has been paid along with any
amount payable towards interest, penalty and late fee in respect of the
said returns :

[Provided further that all returns due for the period from the date of
the order of cancellation of registration till the date of the order of
révocation of cancellation of registration shall be furnished by the said
rson within a period of thirty days from the date of order of
revocation of cancellation of registration :

Provided also that where the registration has been cancelled with
retrospective effect, the registered person shall furnish all returns

-

elating to period from the effective date of cancellation of registration
till the date of order of revocation of cancellation of registration within a
feriod of thirty days from the date of order of revocation of cancellation
of registration. |

(2) (a) Where the proper officer is satisfied, for reasons to be recorded
i writing, that there are sufficient grounds for revocation of
¢ancellation of registration, he shall revoke the cancellation of
tegistration by an order in FORM GST REG-22* within a period of
thirty days from the date of the receipt of the application aqg
communicate the same to the applicant.
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(b) The proper officer may, for reasons to be recorded in writing,
under circumstances other than those specified in clause (a), by an
order in FORM GST REG-05%, reject the application for revocation of
cancellation of registration and communicate the same to the applicant.
(3) The proper officer shall, before passing the order referred to in
clause (b) of sub-rule (2), issue a notice in FORM GST REG-23%*
requiring the applicant to show cause as to why the application
- submitted for revocation under sub-rule (1) should not be rejected and
the applicant shall furnish the reply within a period of seven working
days from the date of the service of the notice in FORM GST REG-
24%*,
(4) Upon receipt of the information or clarification in FORM GST REG-
24*, the proper officer shall proceed to dispose of the application in
the manner specified in sub-rule (2) within a period of thirty days from
the date of the receipt of such information or clarification from the
applicant.

9. Further, I find that the Central Board of Indirect Taxes &
Customs, New Delhi has clarified the issue vide circular No.
99/18/2019-GST dated 23.04.2019. Para 3 of said circular read as
under: A
3. First proviso to sub-rule (1) of rule 23 of the said Rules provides
that if the registration has been cancelled on account of failure of the
registered person to furnish returns, no application for revocation of
cancellation of registration shall be filed, unless such returns are
furnished and any amount in terms of such returns is paid. Thus, where
the registration has been cancelled with effect from the date of order of
cancellation of registration, all returns due till the date of such
cancellation are required to be furnished before the application for
revocation can be filed. Further, in such cases, in terms of the second
proviso to sub-rule (1) of rule 23 of the said Rules, all returns required
to be furnished in respect of the period from the date of order of
cancellation till the date of order of revocation of cancellation of
registration have to be furnished within a period of thirty days from the
date of the order of revocation.

10. On going through the records/submissions, k.t

the appellant has filed GST Returns till November - 20



E. No. :GAPPL/ADC/GSTP/2430/2021-APPEAL

date of cancellation of registration. In support of same the appellant

has |also produced the copy of status of filing of GST Returns.

Henke, 1 find that the appellant has complied with the above said

provisions in the instant case. Therefore, I am of the opinion that

the |registration of appellant may be considered for revocation by

the |proper officer subject to due compliance of the conditions by
the (appellant under Rule 23(1) of CGST Rules, 2017. Accordingly, 1
allow the appeal of the appellant and order to the proper officer to

conkider the revocation application of the appellant after due

ver|fication of payment particuiars of tax, penalty, late fee, interest

and status of returns.
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11. The appeal filed by the appellant stands dispos

T

of in above terms.

Joint Commissioner (Appeals)

Date: 20.11.2021

!
MJs. Mementos Foods Private Limited,

3/E/1204, Shree Balaji Windpark,
B/h. Nirma University, Tragad Road,
Ggndhinagar — 382481
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1
2.
3.
4.

to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad-North.

The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VII - S G
Highway East, Ahmedabad North.

The Additional Commissioner, Central Tax (System), Ahmedabad North.
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